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Transmittal by the UNCTAD secretariat,

on behalf of the Permanent Mission of the Russian
Federation to the United Nations Office and

other international organizations in Geneva,

of a concept note prepared by the Federal
Antimonopoly Service of the Russian Federation,
revised-

The UNCTAD secretariat has the honour to transmit, on behalf of the Permanent
Mission of the Russian Federation to the United Nations Office and other international
organizations in Geneva, a revised concept note prepared by the Federal Antimonopoly
Service of the Russian Federation, of 6 July 2018 (see annexes | and I1). It is requested that
the revised concept note should be issued and circulated as an official document of the
seventeenth session of the Intergovernmental Group of Experts on Competition Law and
Policy, to be held on 11-13 July 2017.

* The annexes to the present document are being circulated as received, in the languages of submission.
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Annex |

[Original: Russian]

O paspadoTtke npoexta UHcTpyMeHTapHus 10 MeKIYHAPOIHOMY
COTPYAHUYECTBY KOHKYPEHTHBIX BeJOMCTB 110 POTHBO/ICCTBHIO
OrPAHUYMTEIbHBIM /1€JIOBBIM NPAKTHKAM KPYIHbIX
TPAHCHALMOHAJIBHBIX KOPIOPAIUA U TPAHCTPAHNYHBIM HAPYIIEHU
NPaBUJ KOHKYPEHIUH

C OrpaHUYUTEIHHBIMU JIEOBBIMU MpakThkamu KpynHeix THK B HacTosiee Bpems
CTAJIKABAIOTCSI KOHKYPEHTHBIC BEJIOMCTBA BCEX CTpPaH MHUpa. B IemsIX mpOTHBOACHCTBUS
OTOOHBIM MPAKTHKaM B TJI00AIbHOM MacIiTabe BaXKHO cO31aTh 3(p(PEeKTUBHYIO MPaBOBYIO
OCHOBY JJIsl B3aUMOJICHUCTBHSI aHTUMOHOIIOJIBHBIX OPTaHOB BCETO MHpA.

B Hacrosmiee Bpems HauOojee IJIOOATBHBIM MEXIYHApOIHBIM JIOKYMEHTOM II0
3aKOHOJIATENIbCTBY M MOJIMTHKE B 00JIACTH KOHKYPEHIIMH SBIISIETCS IPUHATHIN [ eHepanbHon
Accambneeit OOH B 1980 roxy Kommneke mpunnunos u mpasui OOH mo xoHTpostto 3a
OTPAHUYUTENIEHBIMU JIENIOBBIMHU NpakTHKaMHu (Janee — Komiuieke o xonkypennuu OOH).
Kommnekc no konkyperuuu OOH conepxut cexiuio F «MexayHapoaHble MEpPBI», KOTOpast
3aKpeIuiieT BO3MOXKHOCTh  IIPOBEACHHUS  KOHCYJBTAIMM MEXIYy KOHKYPEHTHBIMHU
BEIOMCTBAaMH MO KOHKpeTHbIM aenam Ha momanake FOHKTAJI. Bwmecte c aTum,
KOHKPETHOI'0 MEXaHHM3Ma IPOBEIEHHs TaKUX KOHCYJIbTAallUil, paBHO KaK M BO3MOXHOCTH
HCTIONB30BAaHUS JIPYTMX METOJOB M MEXaHH3MOB COTpyIHHUYecTBa, Komiuiekc 1o
koHkypennnu OOH B HacTosiee BpeMs HE COJIEPIKUT.

B cBsI3U ¢ U3710)KEHHBIM U C Y4€TOM COBPEMEHHBIX peanuii, cauraeM, uto Komriekc
o koHKypeHuuu OOH HyXgaeTcs B CyIIECTBEHHON MOJICPHU3AIMM U BKIIOYCHHUS B HETO
NIOJIOKCHUH, 3aKpEIIAIONIMX MEXaHU3Mbl IIPAKTHYECKOTO COTPYJHUYECTBA MEKIY
KOHKYpPEHTHBIMH BefoMcTBaMu. [lomoOHOe 3akpemsieHHe BaXKHO, B TOM HYHCIHE, JUIA
Pa3BUBAIOIIMXCS CTPAH, I'/Ie MHCTUTYLIMOHAJIN3A1MS KOHKYPEHTHBIX BEAOMCTB HAXOIUTCS B
HavaslbHOM (ase M rie Ha JaHHBIH MOMEHT He HapaboraHa mpakTHka 3(dexTHBHOTO
COTpPYIAHHUYECTBA C 00JI€e ONMBITHBIMU M Pa3BUTHIMH BEIOMCTBAMHU.

B nemnsax peanusanuu JaHHOU uned, pykosogutens denepanbHOM aHTUMOHONIOIBHOM
cnyx0n1 Poccuiickoit ®@enepannn (nanee — ®AC Poccum) N.IO. AprempeB B paMmixax
16-it ceccunm MeXNpaBUTENLCTBEHHOW TPYIIbI AKCIEPTOB 10 3aKOHOJATENLCTBY U
nosuTHKe B o0nmactu koHkypeHmmu (MI'9) FOHKTAJL, xotopas nponuia B urosie 2017 roga
B r.XeneBa (IlIBelinapus), mpenctaBun wuue0 cosznaHusi WHCTpyMmMeHTapus 1o
MEXJIyHapOJAHOMY COTPYJIHHUYECTBY KOHKYPEHTHBIX BEIOMCTB II0 MPOTHBOJAEHCTBHIO
OTPAHUYUTENIBHBIM JICJIOBBIM NPAKTHUKaM KPYMHBIX TPAHCHAIMOHAJIBHBIX KOPHOpanui H
TpaHCTPAaHUYHBIM HAPYIICHUH NpaBHI KOHKYpeHIH (fanee — IHCTpyMeHTapuit), KOTOPBIH
Mor ObI ObITh TPHUHAT Ha TwTontagke OOH u craTh npunoxenuem k cekunu F Kommuiexca mo
koHKypeHunu OOH. B pamkax gannoro meponpustua @AC Poccuu mpencraBuia nepBoIi
NpoeKkT Tekcra MHCTpymeHTapus, KOTOpPBIA ObLT pa3MelleH Ha OQHIMAIBLHOM caiiTe
IOHKTA!.

Ilensro npoexra MHCTpyMEHTapUs SBISETCS 3aKPEIUICHUE KOHKPETHBIX MEXaHU3MOB
U IpoLENyp IpH PaCCIENOBAaHUM KOHKPETHBIX TPAaHCIPAHWYHBIX HAapyLICHHUH IpaBUIl
KOHKYpeHIMU. Hcnonb3ys JaHHbIE MEXaHU3Mbl KOHKYPEHTHbIE BEJOMCTBA MOTLYT
OCYLIECTBJIATh ~ MEXIYHAPOJHOE COTPYIHHUYECTBO B  LENSIX IOBBILIEHUS  CBOEH
[IPaBONPUMEHUTEIBHOMN JEATENBHOCTH.

IIpoextr UWHCTpymeHTapust pa3paboTaH Ha  OCHOBE  Jy4IIUX  IPAKTHK
MEXTyHapOJAHOTO COTPYJHWYECTBA KOHKYPEHTHBIX BEIOMCTB, HapaOoTok OpraHu3aiuu
9KOHOMHUYECKOTO coTpyaanuecta u pazsutust (OICP)? n MexIyHapOoJHOM KOHKYPEHTHOM

L http://unctad.org/meetings/en/Contribution/ciclp16th_c_Russian%20Federation_en.pdf

2 Recommendation of the OECD Council concerning International Co-operation on Competition
Investigations and Proceedings (URL: http://www.oecd.org/competition/international-coop-
competition-2014-recommendation.htm)
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cet (MKC)3. YuuTtbeiBast peKoMeHIaTeabHbIN xapakTep Kommuiekca mo koukypennuu OOH,
NPUHSTBIA B KauecTBE €ro MmpuiokeHus: MHCTpyMeHTapuil He CO3[acT HOBBIX MPaBOBBIX
HOPM U €ro MPUHITHE Ha MOTpeOyeT paTu(UKANUN CTPaHAMHU-YJICHAMH.

Bmecte ¢ 3tuM, WHCTpyMeHTapuil chIrpaeT BaXkKHYIO poJiIb B IIpoOLEcce
COBEpPIICHCTBOBAHUS KOHKYPEHTHOTO  3aKOHOJATENbCTBa cTpaHamu-wicHam OOH.
OcCoOeHHO 3TO aKTyalmbHO [UI CTpaH C pPa3BUBAIONIEHCS 3KOHOMHKOH, MOJIOABIX
KOHKYPEHTHBIX ~ BEIOMCTB, KOTOpble OyOyT ¥METhb BO3MOXHOCTh HCIIOJb30BaTh
WHCTpyMeHTapHii, IpeICTaBIAIONINA c000H B KOHIICHTPHPOBAHHOM BHJIE JTYYIIIE MHPOBBIE
MPakTUKH B cepe MEXIyHapOJHOTO COTPYJHHYECTBA KOHKYPCHTHBIX BEIOMCTB IIpH
MIPaBOIIPUMEHEHHN.

B mensax pampHedmero oOCY)XICHHS BOIPOCOB B3aWMOJEHCTBHSA KOHKYPEHTHBIX
BegomctB Ha momanke HOHKTAJl Osmia coszmana  [IMCKycCHMOHHAs Tpymlma 1o
MEXIYHApPOIHOMY COTPYIHHYECTBY (B COOTBETCTBHH C IIYHKTOM 9 COTIacOBaHHBIX
3akmoueHni 16-i ceccun MI'D FOHKTAT)*:

«IIpocumv Cexpemapuam FOHKTAJ] cooeiicmeosams cmpanam-dieHam co30ame
Huckyccuonnyio epynny no mesicoyHapooOHomy COmpyOHUHEeCHEy, OMKPLIMYIO K Y4acmuio
CMpAaH-4leH08 HA O00OPOBONILHOU OCHOBe, 8 Yenax O0OMeHa MHeHUAMU U 00CYHcOeHus
acnekmos ycuneHus MedxicoyHapoonozo compyonudecmea é pamxax Cexyuu F Komniaexca
CO2NACOBANHBIX HA MHO20CMOPOHHEU OCHOBE CNPABEONUBLIX NPUHYUNOG U NPAGUIL KOHIMPOIA
30 02PAHUYUMENbHLIMU O€N0BLIMU NPAKMUKAMU U OON0JICUMb HA CEMHAOYamou ceccuu
MedsicnpasumenscmeenHol 2pynnbl SIKCNEPMOBY.

B pamkxax [uckyccuonnoit rpymnmel FOHKTAJI 1o MexayHapoIHOMY
COTPYIHHYECTBY COCTOSIOCH o00OcyxneHue mpoekta HWHcrpymentapus (4 ayawno-
KoH(epeHIMH u 1 ouHOe 3acemanue JIMCKYCCHOHHOW TpYNIBL, a TakkKe 2 OYHBIX
pernoHanbHEIX 3acemaHus JuckyccwmoHHoit rpymmel B ¢opmate CHIT m BPUKC).
3anHTEepecOBaHHBIMU KOHKYPEHTHBIMH BEIOMCTBaMHU OBIIIH HAIIPABJICHB! KOMMEHTAPHU KaK
o0miero xapakrepa, Tak U Mo TeKCTy npoekta Muctpymentapus. 6 utons 2018 roma Opuia
MOATOTOBJICHA OOHOBIECHHas Bepcus TpoekTa VHCTpyMeHTapus M paclpocTpaHEeHa
Cexkperapuatrom HOHKTAJl cpenu winenoB [uckyccuonnoi rpymmsl FOHKTAJL no
MEXIYHApOIHOMY COTPYIAHUYECTBY.

VYuuteiBas ¢axT, 9T0 B paMKax nestenapHocTH Juckyccnonnoi rpymmsl FOHKTA]T
10 MEXKAYHAPOIHOMY COTPYIHHYECTBY paboTa Hax nmpoekroM MHCTpymeHTapus BolIa B
akTHBHYIO0 a3y, Poccuiickas @enepanust cumTaeT menecooOpasHBIM JaHHYIO padoTy
npogokutb.  OuepenHoe 3acemanue  JuckyccuonHod rpynmel  FOHKTAJZL  no
MEXAYHapOAHOMY COTpyAHHUYECTBY coctouTcst 12 umrons 2018 roma B XKenese Ha moisax
17-# ceccum MI'D FOHKTA/I.

[Ipn 3TOM yumThIBasi, uto npoekT MHCTpyMeHTapus MOT OBl CTaTh MPWJIOKEHNUEM K
Kommnekcy no xorkypentmm OOH, xotopsriit mpussat ['enepansroit Accambneeit OOH, u
ucronb3yercs Bcemu crpaHamu-wieHamn OOH, cumraem nenecooOpasHeIM 0OCYXaeHHUE
TekcTa npoekra MHcTpyMeHTapust HenocpeacTBeHHo Ha miomjaake MI'D FOHKTA/T.

®AC Poccnm HampaBwia mHchMa C TMPOCBOOHM CTAaTh KO-CIIOHCOPOM IPOEKTa
WHcrpymeHTapusi, B pesynbTare 4ero chopMupoBajach Tpylna CTpaH, O(UIMAIBEHO
MOJICP’)KUBAIOIIMX ~ POCCHMCKYI0 HMHHMIUATHBY M  BBIPA3sUBIIUX HAaMEpPEHUE CTaThb
KO-CIIOHCOpaMH.

B cBs13u ¢ u3105KeHHBIM, NpeaIaraéM BHECTH MyHKT «O pe3ynbTaTax pacCMOTPEHUS
npoekta MHCTpyMeHTapus» B MOBeCTKY AHsA 3acenanus 18-it ceccun MI'O FOHKTA/L.

MuunuatuBa BHocutcsi Poccuiickoit denepanueid COBMECTHO € KO-CIIOHCOPAaMHU
(CTIMCOK KO-CIIOHCOPOB MPHJIATACTCS).

HpPIJ'IO)KCHI/ICZ JIMCT KO-CIIOHCOPOB MHUIIUATHBLI.

International cooperation related documents of ICN (URL:
http://internationalcompetitionnetwork.org/about/cooperationwork.aspx)

Report of the Intergovernmental Group of Experts on Competition Law and Policy (URL:
http://unctad.org/meetings/en/SessionalDocuments/ciclpd47_en.pdf)
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[Unofficial translation]

On the development of the draft Toolkit on International Cooperation
of Competition Authorities on Combating Restrictive Business
Practices of Transnational Corporations and Transborder Violations of
Rules on Competition

Competition authorities all over the world are currently facing restrictive business
practices of large TNCs. In order to counteract such practices on a global scale, it is important
to create an effective legal framework for the cooperation of competition authorities around
the world.

Currently, the most comprehensive international instrument on competition law and
policy is the UN Set on Mutually Agreed Equitable Principles and Rules for the Control over
Restrictive Business Practices (UN Set on Competition) adopted by the United Nations
General Assembly in 1980. Section F “International measures” of the UN Set on Competition
allocates the possibility of holding consultations between competition authorities on the
UNCTAD platform. At the same time, this document does not currently have a specific
mechanism for holding such consultations, as well as the possibility of using other methods
and mechanisms of cooperation.

In connection with the above and taking into account the current realities, we believe
that the UN Set on Competition needs substantial modernization and the inclusion of
provisions that establish mechanisms for practical cooperation between the competition
authorities. Such consolidation is important also for developing countries, where the
institutionalization of competition authorities is in the initial phase and where the practice of
effective cooperation with more experienced and developed departments has not been
established at the moment.

In order to implement this idea, the Head of the Federal Antimonopoly Service of the
Russian Federation (hereinafter — the FAS Russia) Igor Artemiev during the 16th session of
Intergovernmental Group of Experts (IGE) on Competition Law and Policy of
UN Conference on Trade and Development (UNCTAD) which took place in July 2017 in
Geneva (Switzerland), introduced the idea of creating a Toolkit on International Cooperation
of Competition Authorities on Combating Restrictive Business Practices of Transnational
Corporations and Transborder Violations of Rules on Competition (hereinafter — Toolkit),
which could be adopted as Annex to the Section F of the UN Set on Competition. As part of
this event, the FAS Russia presented the first draft of the Toolkit, which was published on
the UNCTAD official website!.

The purpose of the draft ToolKkit is to consolidate specific mechanisms and procedures
in the investigation of specific transborder violations of competition rules. Using these
mechanisms, competition authorities can cooperate in order to improve their enforcement
activities.

The draft Toolkit is developed on the basis of the best practices of international
cooperation of competition authorities, groundwork of the Organization for Economic
Cooperation and Development (OECD)? and the International Competition Network (ICN)3.
Taking into account the non-obligatory nature of the UN Set on Competition, the Toolkit
adopted as its Annex will not create new legal norms and its adoption will not require
ratification by member countries.

At the same time, the Toolkit will play an important role in the process of improving
competition legislation for UN member states. This is particularly significant for emerging

1 http://unctad.org/meetings/en/Contribution/ciclp16th_c_Russian%20Federation_en.pdf

2 Recommendation of the OECD Council concerning International Co-operation on Competition
Investigations and Proceedings (URL: http://www.oecd.org/competition/international-coop-
competition-2014-recommendation.htm)

3 International cooperation related documents of ICN (URL:
http://internationalcompetitionnetwork.org/about/cooperationwork.aspx)
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economies and young competition agencies, which will have the opportunity to use the
Toolkit representing the best world practices in the field of international cooperation of
competition authorities in law enforcement.

Discussion Group on International Cooperation was established in order to further
discuss the interaction of competition authorities at the UNCTAD platform (in accordance
with paragraph 9 of the agreed conclusions of the 16th session of the IGE UNCTAD)*:

“To request the UNCTAD Secretariat to assist member countries in establishing a
Discussion Group on International Cooperation open to voluntary participation of member
countries in order to exchange views and discuss aspects of enhancing international
cooperation under Section F of the UN Set on Mutually Agreed Equitable Principles and
Rules for the Control over Restrictive Business Practices and report back to the seventeenth
session of the Intergovernmental Group of Experts”.

Discussion of the draft Toolkit took place within the framework of the UNCTAD
Discussion Group on International Cooperation (4 audio-conferences and 1 in-person
meeting of the Discussion Group, as well as 2 regional meetings of the Discussion Group in
CIS and BRICS format). Competition agencies that showed interest in the draft Toolkit sent
their comments regarding both general nature and the text of the Toolkit. On July 6, 2018
revised version of the Toolkit was prepared and circulated by the UNCTAD Secretariat
among the members of the Discussion Group on International Cooperation.

Given the fact that the work on the draft Toolkit has entered into an active phase within
the framework of the Discussion Group on International Cooperation, the Russian Federation
considers it expedient to continue this work. The next meeting of the Discussion Group on
International Cooperation will be held on July 12, 2018 in Geneva on the margins of the
17th session of the IGE UNCTAD.

At the same time, considering that the draft Toolkit could become an Annex to the
UN Set on Competition adopted by the UN General Assembly and used by all UN member
states, we consider it expedient to discuss the text of the draft Toolkit directly by the IGE
UNCTAD.

The FAS Russia has sent letters asking to become a co-sponsor of the draft Toolkit,
resulting in the formation of a group of countries officially supporting the Russian initiative
and expressing their intention to become co-sponsors.

In connection with the above, we propose to out the results of this discussion as a
separate item of the Agenda of the next 18th session of IGE UNCTAD.

The initiative is submitted by the Russian Federation together with co-sponsors
(the list of co-sponsors is attached).

Attachment: list of co-sponsors.

4 Report of the Intergovernmental Group of Experts on Competition Law and Policy (URL:
http://unctad.org/meetings/en/SessionalDocuments/ciclpd47_en.pdf)
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Annex Il

List of co-sponsors
(Opranuszanmnu, COrJIacUBIINECH CTATHh KO-CIIOHCOPAMM MPOEKTAa
HNucrpymenTapus)

1.

10.

11.

12.
13.

14.

15.

16.

17.

18.

19.

20.

Austrian Federal Competition Authority (Ascrpuiickoe ®enepansHoe
KonkypentHoe BenomcTBo)

Ecuadorian Superintendent for the Control of Market Power (Ynpasnenue mo
KOHTPOJIIO 32 PIHOYHOM BIACTBIO DKBa0pa)

Egyptian Competition Authority (Erumerckoe KonkypeHTHOE BETOMCTBO)

Republic of Macedonia Commission for Protection of Competition (Komuccust
TI0 3alUTe KOHKYPEHIH, Make10HuUs)

Competition Commission of Mauritius (KoukypeHtHoe BeqoMcTBO MaBpHKHs)
Authority for Fair Competition and Consumer Protection of Mongolia
(BemomcTBO MmO chpaBeIMBON KOHKYPEHIIMM W 3alllUTe IpaB HoTpeduTenen
MoHronun)

Competition Commission of Pakistan (Koukypentrnoe BemomctBo [lakucrana)

Independent Consumer and Competition Commission of Papua New Guinea
(KonkypentHoe BenomcTBo Ilamya HoBoit I'Bunen)

Board Defense of Free Competition, INDECOPI (Komuccus mo 3amure
CIpaBeNTUBON KOHKYpeHIuu [lepy)

Ministry of Foreign Affairs of the Republic of Serbia (Munucrepcrso
nHOCTpaHHBIX Aen Cepbun)

Consumer Affairs Authority of Sri Lanka (BenomctBo mo aenam notpebureneit
pu Jlankn)

Swaziland Competition Commission (KoukypeHntHoe BegoMcTBo CBasuieH ia)

Competition and Consumer Protection Commission of Zambia (KoukypentHoe
BEIOMCTBO 3aMOMK)

Republic of Armenia State Commission for the Protection of Economic
Competition (TocymapctBennas Komwuccus mo  3ammre DKOHOMHYECKOMN
Konkypenuunu PecrryGiamuxu ApMmeHust)

Ministry of Antimonopoly Regulation and Trade of the Republic of Belarus
(MunucrepctBo AHTUMOHOMONBEHOTO PerymupoBanus u Toprosmm PecmyOnuku
Benapycs)

Committee on Regulation of Natural Monopolies and Protection of
Competition under the Ministry of National Economy of the Republic of
Kazakhstan (Komuter mo Perymuposanuto EctectBennbix MoHOMOMMH, 3arure
Konkypennuu u Ipas [Torpebuteneit Munuctepcra HanmonanbHOM DKOHOMUKH
Pecny6nuku Kazaxcran)

The State Agency for Antimonopoly Regulation under the Government of
Kyrgyz Republic  (T'ocymapctBeHHoe  AreHTCTBO ~ AHTHMOHONOJBHOTO
Perynuposanus npu [IpaBurensctse Kuiprezckoit PecryOmamkn)

Antimonopoly Service under the Government of Tadjikistan Republic
(ArTumonomnonsHas Ciyx6a npu IIpaButensctBe Pecybnuku Tamxuknuctan)

The State Committee of the Republic of Uzbekistan for Assistance to Privatized
Enterprises and Development of Competition (I'ocymapcreennbiii Komurer
Pecniy6mmku YV36ekucran no Cozelictuto IIpuBatuzupoBannsix [pennpustuii n
PaszButio Konkypenuun)

Namibian Competition Commission (Komwuccusi Mo 3amure KOHKYPEHIIUH
Hamu6um)




